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Asiye eTafuleni hosted the 4
th

 Street Law Seminar on 13 September 2011 at SEDA 

eThekwini, Durban. The theme of the Seminar was on Consumer Protection. There were 28 

informal traders in attendance from different sectors and they participated actively with 

numerous questions.  

Mr Gugu Ngwenya from the KZN Department of Economic Development’s Consumer 

Services was the guest speaker. He traced back the origins of the Consumer Protection Act, 

which came into effect earlier this year, including its need and purposes. He also explained 

how the Act affects informal traders and their relations with formal business. He mentioned 

that ‘suppliers’ do not only refer to formal businesses but include municipalities and other 

structures within government. However, government departments and the other organs of 

state cannot use the legislation. 

Above: Mr Gugu Ngwenya presenting to the Traders 

He clarified that an individual or an entity is a consumer if the annual turnover is less that R2 

million a year. Mr Ngwenya further stated that the Act touches on the following broad 

aspects in everyday business: 

i) Promotion and marketing of goods, 

ii) product liability, 

iii) repairs and maintenance, 
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iv) delivery 

v) display, 

vi) ‘voetstoots’ or exclusion clauses, exemption of warranty, etc. 

The Act is a framework for regulation and has set up statutory bodies which will enable 

access and participation for consumers. These bodies are the National Consumer Tribunal 

and Provincial Forums for consumer involvement (KwaZulu-Natal has not yet established 

this body). 

The new Consumer Protection Act, said Mr Ngwenya, was about the protection of the rights 

of all consumers from all backgrounds. Consumer rights in terms of the Act provide for 

protection and redress, and include the following: 

The right to equality in consumer markets– this means that a consumer cannot be 

discriminated against, on the basis of grounds listed under section 9(3) of the South African 

Constitution. These grounds include, gender, sexual orientation, race, ethnic background, 

etc. 

The right to privacy – thus, consumers have a right to restrict unwarranted direct marketing 

via telephone, short text messages (sms), email, etc. This means when you receive sms’ 

from companies that are marketing their goods without your consent, your right to privacy 

is being limited. The worst part is that you are asked to send a message if you want the 

companies to stop sending you messages – using your own money. As of 31 October 2011, 

the National Consumer Commission will establish a registry that will enable consumers to 

register a pre-emptive block against direct marketing. 

The consumers also have a right not to have products bundled. Thus, when there is anything 

worth more than R1 bundled to the main product, the consumer must be asked whether 

they want the additional product. For example, when a trader buys Vegetables for R 1 000 

and this is bundled with fruits, they can ask for the fruits to be separated and have the price 
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reduced accordingly. This is similar to cars that are sold with service plans – they must be 

offered first and the consumer must accept.  

The disclosure of information and right to choose are important tenets of the new Act and 

its regulations. This affects the signing of contracts and clauses such as the ‘voetstoots’ 

clause no longer apply in our law.  

Cooling off Periods (I.e. if you bought what you did not what to buy) – can return the 

product within in 15 days of the time date of sale. There are new regulations to be 

introduced with regard to fixed term agreements. 

The new Act also introduces new provisions for the cancellation of reservations, bookings 

and orders. This touches on the right to fair, just and reasonable terms and conditions, 

however, the seller is entitled to a deposit a percentage of the purchase price depending on 

the industry and how it operates. 

The information provided to a consumer is required to be clear and in a language that the 

consumer understands. The prices and all relevant information must therefore be disclosed 

upfront before the transaction is finalised.  

Consumers are required to keep receipts if they are to return the goods. There must also be 

warranty, this means a consumer can return a product within 6 months and get a refund or 

ask for a repair.The duty of all consumers is to buy where there is a warranty. 

 All businesses must be registered. The KwaZulu-Natal Department of Economic 

Development is canvassing the assistance from municipalities especially the eThekwini 

Metro in order to have all businesses registered. This will enable regulatory bodies such as 

the Consumer Tribunal or Forum to know who owns a particular business; this will help with 

regard to the sending of Summons and direction of Complaints. 

Another right guaranteed in the Act is fair value, good quality and safety. The products sold 

must meet the quality and safety standards for which the products will be used. Services 



 

 

REPORT ON STREET LAW SEMINAR 4  

13 SEPTEMBER 2011 

 
 

and products must be in a condition that is in a good state and be SABS (South African 

Bureau of Standards) approved in terms of the Standards Act. 

To this extent, Section 55(2) of the Consumer Protection Act provides that the consumer is 

entitled to receive goods that: 

(a) are reasonably suitable for the purposes for which they are generally intended; 

(b) are of good quality, in good working order and free of any defects; 

(c) will be useable and durable for a reasonable period of time, having regard to the 

use to which they would normally be put and to all the surrounding circumstances of 

their supply; and 

(d) comply with any applicable standards set under the Standards Act, 1993 (Act No. 

29 of 1993), or any other public regulation.” 

On the hand, section 56 of the Act provides for implied warranty of quality. Section 56(1) 

deals with defective goods and creates an implied warranty  in any transaction that falls 

within its ambit to the effect that the goods provided comply with consumer’s rights to safe 

and quality goods: 

“In any transaction or agreement pertaining to the supply of goods to a consumer 

there is an implied provision that the producer or importer, the distributor and the 

retailer each warrant that the goods comply with the requirements and standards 

contemplated in section 55, except to the extent that those goods have been altered 

contrary to the instructions, or after leaving the control, of the producer or importer, 

a distributor or the retailer, as the case may be.” 

The Act further provides that it is irrelevant whether the defect was latent or patent. 

The effect of this provision is that in terms of the common law, a seller‘s liability for defects 

is one of the natural consequences of an agreement, but it could be excluded by the 
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inclusion of a ‘voetstoots’ clause in the agreement. Under the Act this has been done away 

with in the interests of protecting consumer rights. 

Consumers now have a right to fair and responsible marketing and honest dealing, where 

practices such as bait marketing are now outlawed by the Act. Thus, for example, a business 

is prohibited from saying potatoes cost R50, 00 in an advertisement or price tag whereas the 

purchase price at the till is R60, 00. This constitutes bait marketing and is inconsistent with 

the new legislation. 

It is also prohibited for a business to advertise that it is selling a product that is unavailable. 

This also constitutes bait marketing. 

The Act has also introduced of strict liability under section 61. To this extent, the act 

prescribes liability for damage caused as a result of unsafe, defective or hazardous goods. 

Under the common law, only a manufacture or a distributor who professed to have the 

expertise and knowledge about the goods supplied could be held liable for any defects. 

However, under section 61, producers, importers, distributors and retailers can now be 

jointly and severally be held liable for defective goods regardless of whether there was 

negligence, unless the defences under the provisions of 61(4) apply.This applies where for 

instance you buy a Tin of fish that makes you sick – you can complain and the seller cannot 

argue that they are not liable for any reason such as that they were not aware of the defect 

in the product. This was introduced to ensure that a consumer can compensated from any 

one of the suppliers in the supply chain. Parliament’s intention was also to promote 

accountability and responsibility to consumers by suppliers even where there is no normal 

contractual agreement/relationship between the supplier and the consumers.Parliament 

was aware of the difficulty for the average to prove that there was fault on thepart of the 

manufacturer due to the complicated process that goes into manufacturing goods. 
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 Questions and Answers Sessions: 

The South African government has played a hand in the undermining of honest citizens that 

are trying to make a living. Citizens of this country struggle to open business in this city 

because of funds, but foreigners are able to be registered; 

Secondly, counterfeit goods make their way from China through our Ports and sold to us. 

But when we sell them on the streets in our tables we get arrested, why are they allowed 

into the country and why is it that only informal traders are punished when formal 

businesses in West Street and Malls are allowed to sell the same products? 

 

Above: Q & A session around the Consumer Protection Act and active discussions underway as a traders began 

raising their concerns 

 

Answers: 

A new provincial Act will address this problem. Informal traders will get a chance to 

participate in the formation of this new law that will govern the movement of goods. 

The Department of Economic Development is also trying to intervene through SARS to have 

the goods stopped at the ports and make sure that none of the counterfeit goods make into 

our country.  
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On the question of policy and law making, the traders raised their concerns that recent 

provincial policy documents and municipal bylaws regulating informal trade have been 

promulgated without the full participation of traders. They informed Mr Ngwenya that 

these concerns have been referred to the provincial MEC of Economic Development and 

Tourism, Mr Michael Mabuyakhulu, on more than one occasion and including at the launch 

of the Provincial Policy on informal economy. However, no response has been received from 

the MEC office. Mr Ngwenya undertook to invite the officers involved in the drafting and 

promulgation of provincial policy on informal trade to address some of the concerns.  

In conclusion, the seminar built on the initial strides made in earlier seminars and it seems 

as though it is beginning to serve the greater purpose of bringing awareness to the streets. 

However, it also served to simultaneously inform a critical mass of informal traders about 

basic human rights and constitutional guarantees. Mr Ngwenya commented how he had not 

presented a workshop to informal traders before and how pleased he was to see that the 

traders were so eager and interactive in gaining knowledge and information.  

 


